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et issued the compliance onders i Y87, 1 was chamed with dis
changimg dredge and Bl maerial from oy ditch (cheaning silt, branches
an! pebbles deposited from a beaver dam) without a Section 404 per-
mit. According to the three judges who never heard any of the westi-
mony prc.-mlul at tnal or even siw an inch of my propeny, and who
ceoaded to reverse Judie MencerS miling * _ regardless ol h.m typical
or ‘necessary” such draimage systems are in Ene County, ™ my mainte
nance of this system did not guakily within the meaning of the starutory
term of notrmal furming activities defined by unelected barcacrats (who
obviously have no understarding of agriculture). 1 am appalled that
three judges who know nothing abour Erming have the absiity 10 ruin
my entire farming operation, i farm which lh_\\-'lmdur and devoted
55 years of my Hle to, by interpreting a regulation rther than abding
by the Liw egablished by our elected officials. Congress carved out an
cxpress exemption from the permatting requiremenss for Ganmers in Sec-
pon 404, It sunes

*(f) Non-prohibited discharge of dredged or Al materal

(1) Except as provided in paragriph (2) of this subsecion,

the discharge of dredged or il matenal—

(A} from normal Brning, siviculure, and ranching activities
such as plowing, seeding, cultivating, minor drainage,
barvesting for the production of fad, fber, und forest

icts, or upband sofl and waeer conservation practioss;

(C) for the purpose of construction or maintenance of fanm
orstock ponds or imgation ditches, o the mainienance
of dminage ditches;

A5 not profebited by or atherwise subject 1o regulation
unier this section...”

To me these words are as plain as can be and at the time the led-
cral agers wmived in 1967, | bebieved | was entitled 10 the exemplion
Nevertheless, some [iceless buncancrats issued blanket onders which
snored the exemprion and the facr that afier origmally accusing me of
destroying over 200 acres of wetlands, it all boted down to 30 acnes of
my farm which the federal government sougii 10 comtrol as wetlands
and which Judge Mencer concluded, alier reviewing the propeny; 10
he only about 8 under the moat wechnical of definitions

I argued umtl | was blue in the bce thae | was exemge and when
that wars rejectedd, | explored the possibiity of getting a permit. The ked-

eral government said | couldn) et A permit since [ wits in violation of
Section 404, There was no peocedurne to cbam or even assent the agncul-
tuerd exernpeion ancd | ooukd not get i permit application reviewed. | was

The Brace Farm

truly astounded when my liwyer told me thae the federal |mxll.m coans
have held that 1 couldnt obtain any review in court (pre-enforcement
review] untl the government sued me. The Justce Department didt
et deound to doing that untill October 1990 and the case didnt come to
il sl 1993, District Court Judgs Mencer decided the case entirely in
my favor, But the government was not satisfied with Judge Meners
ruling and appealed it to the Coun of Appeals. Now three judyes from
the Philadelphia arca who diddnt hear the tesimony or even see my fann
have decided that Judge Mencer was wiong and that regudations tssued
by the EPA and Corps of Engineers gutted the exennption Congress sxid
farmers were emtitled 1o, And this took almost cght years, cost the -
payvers and me hundreds of thousands of doltars and subjected my funy-
ily and me 10 public vilibicaton a5 podoters and scolflaws.

| am a faw abiding, God leaning, tuepaying ctizen who tries 1o
gam aliving by larming. [am not s polluter ora scofftaw: | fieel as though
my American citizenship has been revoked after the way | lave been
treated for the last eighe years by my government and our so-called “sys-
tem of justice” But 11 contmug 10 fight until my judicsl remedies run
out In hopes that justice will pre vail. All 1 kniow s that something is
reafly wrong here and something has 10 be done about it And thes whoke
ordeal sure a5 heck hasnt amounted to due process”

— 1
1
Additional mformation regarding this case may be obtained
g 8
by congacting Robert Tirace st (B14) TO6-21 T4 or Herry e, Esq,
J o - |
oo Buchanan ingersoll PC. i Prtshosgh ot (412) 5621623

WHAT CAN | DO?

you choose to mail it to all those listed).

The recent US, Court of Appeals decision in United States of America v. Robert Brace & Robert Brace
Farms, Inc. could have devastating consequences for American farmers. And although Bob’s personal fi
on behalf of all farmers continues 1o weave its way through the judicial system, the lack of sensitivity to the
plight of farmers and ordinary citizens displayed by the three judges in this most recent go-round only dem-
onstrates once again the absolute need for our elected officials to remedy the wetland nightmares
occurring nationwide by passing legislation which recognizes the property rights of all farmers and kindowners.

A personal hand or typewritten letter to your state and federal elected officials will help to create change,
Please tuke a few moments of your tme to express your thoughts on this issue 1o one or more of the legis-
tators listed on the insert of this newsletter. If time does not permit this, please take a moment 10 merely
sign, date and address the inserted letter and mail it 1o the legistator of your cholee (copies can be made \f




Coming to Harrisburg in 1995
Pennsylvania Land Use Summit

"PLUS"

Sponsored by:  Peanstvania Landowners” Assocution, Bucharan Ingersoll, PC., Pennsyhania Coal Assockation,
Permsyivania Chaprer of Consulting Fosesters, Pennsylvania Aggregates & Concavge Assocuition,
Permeyvhanm Assocttion of Reaboes, Py Boslders Assocution, and Peresyheanta Fanm Punsn

Tobe held at: Hamishuyg Hilion & Towers
One North Second Street
Harrishung, PA 17101

Date:  March 23 and 24, 1995
Speakers Include:  Stcve Finney, Presdent, PA Realiors Assoclation
John Hoseman, Vice President, Farm Buresu Federanon
Tom Ridge, Pennsyhvania Governor-Elect - (Invited)
John Dankosky, Permsytvania Business Roundtable
“Regulatory Victims" and many more

You are cordially invited 1o attend this initial conference of concerned citizens
whose business activities depend on the use and development of land and natural resources in Pennsylvania.

MARCH 23, 24, 1995
HARRISBURG HILTON AND TOWERS, HARRISBURG, PENNSYLVANIA

This 1'% day conlerence, leaturing leading expents i the field, will focus on the serious impact of
environmental regulations on economic development and private property rights. The purpose of PLUS is
to define the nature of the problem and begin the process of restoring reason and halance in regulation of
land use and development

CosL: 5100 per persan — Covers program, written materials, lunches and dinner.

To Register:  Complete response form below and return along with your check to:
PLUS
/o Debra Tingley
412 North Second Street
Harrisburg, PA 17101

m Deadline: March 7, 1995

Hote! Rooms: The Harrisburg Hilton and Towers has reserved a block of rooms for PLUS at a convention
" mate Contact the Hilton direct (717-233-6000) if you need overnight accommodations.

r--------------------------—-----------1

! " [ | Neme [
' Title l
QOrganization "

B!

| ORCANUIZATIONAL SPONSOR: PENSSYIYANIA LANDOWNERS' ASSOCIATION Address

1 I'We will attend the PLUS on March 23, 24, 1995,
Mycheckfor$ _ ($100 per person) is enclosed.  Phone. -

L------------------------------—-------
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Its a Good Thing

Not Everyone Reads the
New York Times

any landowners have felt the sting of

wetlands preservation enforcement

on their property and PLA members
are familiar with the legal nightmares experi-
enced by Bob Brace and Ed McDanniels in
Pennsylvania and by Bill Ellen, Ocie Mills and
Ted and Nancy Cline in other states. We have
learned that approximately 80% of the wet-
lands in Pennsylvania are located on privately
owned lands. Now, by virtue of extreme, pres-
ervationist regulations imposed by unelected,
largely unaccountable bureaucrats and en-
forced by aggressive, often dictatorial enviro-
police, this private property has been
dedicated, in effect, to public use. As a practi-
cal matter, these bureaucrats are telling you that
you can't use your property as you wish or even
as your family always has. Most ordinary citi-
zens have had real trouble believing what
they're hearing, It just doesnt seem to make
any sense.

Many of us can remember the days when
draining a swamp to make land productive or
to eliminate mosquitoes was thought to be a
good thing. Indeed, our same government
which today is committed to preserving all

We're not talking ahout
“elected legisiator made
law"” — this is
"unelected bureaucrat
made law.”

on Tuesdays

By Henry Ingram, Esq.

wetlands (remember President Clinton sup-
ports NO NET LOSS and wants to create even
more wetlands!), had a much different ap-
proach in the past. In the 1920s, 30s, 40s and
50s, the Federal Government promoted and
subsidized the conversion of millions of acres
of “wet” lands for agricultural uses. Today con-
verting wet land to productive land can be a
crime.

This isnot my main point, although per-
haps it should be, but the recent election re-
sults should graphically remind us that we
have the Constitutionally guaranteed right to
change something the Government does to us
that we dont like. There is nothing about the
current governmental preference for swamps,
bogs and marshes and the seemingly ridicu-
lous but currently accepted notion that wet-
lands don have to be wet — that can't be
reversed. You have often heard that the word
“wetlands” was not even mentioned in the fed-
eral Clean Water Act when all this preserva-
tion frenzy started. It wasnt in the
Pennsylvania Clean Streams Law either. No,
we're not talking about “elected legislator made
law” — this is “unelected bureaucrat made
law.” Nor are wetlands protected or made sac-
rosanct by the Constitution. They're not like
speech or liberty or even property. Wetlands
on private property now have to be preserved
because regulations made it that way but re-
member, regulations and government policy
can be changed. Remember the elections. Suf-
fice it to say here that, at least in theory, wet-
lands preservation regulations could be rolled
back. Indeed, this is precisely what Tom Ridge
and Jimmy Hayes were trying to do with HR
1330. It will be interesting to see what hap-
pens in the next Congress. Lets hope that the
new majority has the guts to do something

There is nothing ahout the
curprent governmental
preference for swamps,
hogs and marshes and
the seemingly ridiculous
hut currently accepted
notion that wetlands
don‘t have to he wet —
that can't he reversed.

about the problem.

Did you ever stop and think about how
we got to where we are on wetlands preserva-
tion? How did we get to the point where NO
NET LOSS became a national battle cry and
creating new farmland or eliminating mos-
quito breeding grounds became an environ-
mental crime? At least part of the answer is that
public opinion shifted. Somehow the dark,
negative image of swamps and bogs changed
and now they are considered by many to be,
ecologically speaking, the greatest thing since
sliced bread. And how does public opinion
shift? One of the ways it shifts is that “opinion
makers” begin to shift it. Now I'm getting to
the New York Times.

Recently the Times' Tuesday “Environ-
ment” Section has been “reporting” on the
threatening impacts of “habitat fragmentation”
on a variety of wild plants and animals. It



makes interesting, if scary, reading if you can
cutthrou gh some of the jargon and newspeak.

For example, on September 27, Times
environmental writer William K. Stevens
reported:

The best adapted and most dominant spe-
cies of wild plants and animals may be, para-
doxically, the most vulnerable to long-term
extinction as a result of habitat loss, say
ecologists in the United States and Britain.

But since the species do not actually go
extinct for 50 to 500 years after the frag-
mentation of their habitat dooms them, the
researchers report, natural areas may now
look healthier than they really are.

The good news, the scientists say, is that
the long interval between habitat fragmen-
fation and the ultimate death of species al-
lows time to rescue many or most of them
through habitat restoration.

Habitat loss and fragmentation brought
about by human activity are advancing

7 apace around the world. Because extinc-

tions occur generations after fragmentation
takes place, the scientists reported in the
British journal Nature this month, they con-
stitute an ecological “debt” that will come
due inthe future unless it is repaid through
restoration.

To really understand the story, you have
to know that “habitat fragmentation” means
normal “use or development of the land.” To
the Ivory Tower ecologist, changing land use

It will be interesting to
see what happens in the
next Gongress. Let's hope
that the new majority has
the guts to do something

ahout the prohlem.
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for development or, in the ecological context,
downgrading it from its natural state to “settle-
ment” which means “residential or agricultural
use.” The thrust of the entire story is that man-
kind owes a debt to Nature to restore these
habitats.

On October 18, Times writer Carol Yoon
followed up with a story on the vanishing spe-
cies on Staten Island, one of New York City’s
five boroughs. This story reports on the find-
ings of researchers concerning the Staten Is-
land “ecology”

What they found was that even on Staten
Island, where there is still much that is green
and where 10 percent of the land is pro-
tected, no type of plant is safe, with every-
thing from trees to shrubs and vines,
delicate flowering orchids, even roadside
weeds getting hit. “We really couldn’t piece
outany group of invulnerable species,” said
Dr. Robinson.

Dr. Handel explained that they also found no
invulnerable habitat, with everything from
marshes to dry, upland woods and mead-
ows losing comparable numbers of species.

“That was a frightening finding,” said Dr.
Handel. “What hit me was that we have
had an enormous emphasis on preserv-
ing certain habitat types like the wetlands,
and this study has shown me that we've
reached a stage of habitat degradation
where attention has to be leveled againstall
habitat types and we can’t be naive to that”

When you think about it, these stories,
without the expression or even any suggestion
that there are positive or beneficial aspects of
land use and development, or “fragmentation”
as the restoration ecologists call it, advocate the
notion that all “habitats” should be protected
and all developed land should be restored to
its natural state, not just wetlands! The pres-
ervationists shoved their noses under the tent
with wetlands and now they're looking to take
over the whole oasis!

I dont have to tell you that the Times is
considered to be the most influential paper in
the country. Many of our inside-the-Beltway
friends read it every day including Tuesdays.
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The preservationists
shoved their noses
under the tent with
wetlands and now

they're looking to take
over the whole oasis!

These people are being influenced and opinions
are being formed. “Everything should be pre-
served and previously ‘settled habitats' [read that
previously developed land] should be restored.”

If you think 'm kidding about a trend
toward preservation oriented public opinion,
just remember the Erie County Natural Heri-
tage Inventory in its original form. Or think
about the recommendations of the Forestry
Work Group of the Non-Point Source Sub-
committee of the Chesapeake Bay Foundation
(The name of this organization ranks right up
there with the Noxious Weed Control Com-
mittee and 1 have to confess that I couldnt
resist mentioning it!). Simply stated, the For-
estry Group doesn't want anyone cutting down
any trees along stream banks in the entire
Chesapeake Bay Watershed which encom-
passes about a third of Pennsylvania. They
dress it up a little but thats what they're talk-
ing about. They did find the oasis, didn' they?

Landowners are well advised to keep an
eye on their own “settlements.” There are seri-
ous people out who truly believe that we owe
a debt to restore everything and opinion mak-
ers and changers like the Times who pass it
along without even a mention of the other side
of the story.

Henry Ingram is Chairman of the Natural
Resources & Environmental Law section of
Buchanan Ingersoll, EC. and has practiced
law for over 20 years. Mr. Ingram also serves
as legal counsel for PLA. Questions or
comments regarding this article or any other
legal issue may be directed to Mr. Ingramin
Pittsburgh at (412) 562-1695. |

January, 1995



Election Returns Signal Hope for Property Rights Protection

As the general clection resuls were tallied, o window of hope and
opportunity emerged. Since the Republicans captured the Senate, and
for the first tme in 40 years gamed control of the House of Represen-
tatives, an opportunity 10 testore private property rights has been
presented. With continued grassroots effons, activists are hopeful thar
the changes in leadership may indicate 2 more favorable conservative
composition in Congress. However, common sense alone will not
dictase passage of legishation unless grassroots elforts are visible at every
level of Government,

Final tbulation within the Pennsylvama State Legislature also
indicates a Republican majority. Additionally, Republican Tom Ridge
is our new Governor-Elect. What does this mean for Iandowners?

Duning his night of victory while delivering his acceptance nemarks,
Tom stazed *......the commitment (o empowening peopic and commani-
ties, getting government oud of the way so that Pernsylvantd can get buck to
work, our qgenda for reform, the buttle aggmst unseasonable foderal dicttes
- this & our buttle plan for change. A Ridge Admmnistration wall not be busi-
ness-as-isual. 1S tine to beoak through the gridllock. IS time to put people
above polings. K5 time 1o take back control.”

Perhaps, the tming s cormect and the foundation for federal and
state begrckative reforms are inplace. However, don sit back and merely
anticipate positive change. Without your continued effors, change will
only remain a jingle of coins in onet pocket

Erie County Natural Heritage Inventory Debate Comes to a Close

On October 25, 1994, Ere Conrity Council unanimously voted
(7-0) 10 accept a resolution that makes the Natural Heritage lnventory
(NHI) available for study but does not endorse its use as o rgudatory tool,

Prior to the vote, Council heard {rom coalition members who
spoke in lavor of the resolution including Pennsylvania Landowners’
Assoctation, Erie County Farm Bureau, the County Association of
Township Supervisors, and the Greater Erie Board of Reakiors, as well
a other concerned citizens. The resolution states that Council, “while
approving the Inventory and its avallability for those who choose to use it,
does not appeove, nor does i endarse, the recommendations of the Conser-
vancy relative 1o the protection of Naturad Herlloge Areas in Erie County as
published i the study”

Council president, Joe Giles, assured those in attendance that the
Erie County Planmning Department would not use the document 1o regu-
lote kand use.

Unfortunately, although Ene County Council supported the po-
sition presented by coulition members, much damage has afready been
achieved, The study was forwarded by the Erie County Department of
Planning, including regulaory recommendations for protection of NHI
areas, 10 the Pennsylvama Deparment of Community Aflaes in Har-
rishurg Through this maneuver, the study is now avaikable 10 regul-
tors of all agencies, stase and federal, who have the abwlity to utilize the
information as a regukaory tool

For the time being, the Natural Hentage Inventory in Ene County

has been concluded.  Ared although the adopted resolution does mq

resolve all of the concems expressed by the coalition members, # does
convey a stsement from County Councl expressing their overall dis-
approval of the Inventory by stating, “the recommendations for the pro-
tection of Natural Heritage Arcas in Erie County were metther reviewed no
adopted by County Council and thus do mex reflect or ropresent any offical
policy of Erie County ™

The Bowrd of Directors
Pennsylvania Chrstmas Tree Growers Assocation
Haldfax, PA 17032

Gentiemen!

Letters from Members Continue to Support PLA |

December 8, 1994

ﬂ

Enclosed please find a copy of an article on propenty nghts published in Country Foces a publication of the Pennsylva-
nia Farm Bureay, an onginkzation in which we are members

[ you have rot already done so 1 suggest you set up a sub-commuttee of the Board 1o address propeny nghis tssues and
1o coordinate the PCTGAs interests with those of the PFA and the PLA (Pennsylvania Landowners” Assocamion). As the
article suggess, now s the time 10 try and peotect our rights kor the future, We had better act now, while it appears we l
have 2 sympathetic Congress.

| would also suggpest you consider recommending 1o the PCTGA membership that they individually join the PLA
Anyone with karge kand holdings needs a strong spokesman and lobbytst, and the PLA 1s where it happening

William G. McShane, President 1
Sheerlund Fores, Inc !

— —_— e ——— = —‘
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PLA Membership Categories

Please indicate: || New Member [ | Renewal

| | INDIVIDUAL I 25.00
Any individual supportive of private property rights
(owning O to 15 acres)

(L] INDIVIDUAL Il
(owning 16 to 100 acres)

; 1INDIVIDUAL I
(owning 101 to 250 acres)

[ | INDIVIDUAL IV
(owning 251 to 500 acres)

(J INDIVIDUAL V
(owning over 500 acres)

| | ASSOCIATE |
Any business entity supporting the free
enterprise system and the principle of private
ownership (local businesses in communities)

(] ASSOCIATE II
Trade Associations (state organizations
supportive of private property rights)

[_] ASSOCIATE I
Major suppliers to land use entities (resource
development, construction, agriculture)

[ ] AFFILIATE
Local or regional grass roots, non-profit
organizations

[ BUSINESS | 750.00
Corporations or other business entities whose
activities involve ownership, use and/or
development of acreage in excess of 100 acres
but less than 500 acres.

_ | BUSINESS I
Same as | but in excess of 500 acres

Any land owning member (excluding Individual i) purchas-

ing PLA signs and participating in the “Posting For Support”

program is entitled to a 50% reduction in
membership fees for the current membership year.

35.00

50.00

100.00

200.00

100.00

250.00

300.00

50.00

1,250.00

[ | POSTING FOR SUPPORT PROGRAM

Yes, | wish to become a participant in this program.
Please send me signs.

| have enclosed 60¢ for each sign ordered.

[ I am a current participant in the
“Posting for Support" program.
| I am a new participant in the
"Posting for Support" program.

(.| USA v. Brace & Brace Farms Videotape (VHS)-

“One farmer’s battle with federa! wetland provisions.”
$15.00 donation.

("] wetlands Videotape (VHS) QPart! QPart Il
“Our Environment, Whose Property?”
$15.00 Donation each.

Please complete this information:

Name

Address

County

Acreage Owned
Phone Number ( )

Township

How many acres of land posted? acres

Membership Amount $

Less 50% reduction in fee if

"Posting for Support" participant - $
+ $

Amount of signs purchased

Additional contribution (If any) + §
Total remittance enclosed $

Membership dues and contributions may be deductible as
a "Business" expense. Please consult your tax advisor
regarding your particular situation.

Enclose form with check or money order payable to:

Pennsylvania Landowners’ Association
P. O. Box 391
Waterford, PA 16441
Please allow up to 4 weeks for delivery of membership card.

Pennsylvania Landowners’
Association, Inc.

P.O. Box 391

Waterford, PA 16441

Address Correction Requested
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