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Pennsylvania Farmer Denied
supreme Gourt Hearing

6, 1995, the United Sanses

supreme Court, without explanation

rehiesed 10 hear Erie County larmer
Robent Heaces appeal of an adverse decision by
t three judge panel of the United States Coun
of Appeals for the Third Circuit. The High

n crushes Mr, Brnces hopes of e
'J! CsIon of now rietired ledery l [ s
‘n Mences

S ICIRENCE On

"."l'l'l',_”'.
which had

SRTICLSIUTN

(et Coun Judpe G
vindicated X
exemption” — {or noerral farming activities —
y relieve him from wetlands enforcement In

the EFA and 1he U S Ay Corps ol Engneery
Judge Mencer, who héurd the testimony-and
Brace Bomestead fanm neay

Ere Countyaraled thut Braces ac-
tivities were normiland nécessiryvErming x
tivitkes. He recognised (hit dtainage of farm
SO in s reglon was gssential 1o make the
agd procdluctive for vegelshle farming and
dectured the larm 1wbeiexempt from federal
wthancds repulation

The government ppoaky
slonpnd the Third Cifoum resersed and held
thim Braces efurbishing and muinerance of
the tminage syst
Section 40+ permitind found tit Brace had
voliite! the |
mgtsediment bloclang: hes draimage sysiem and
teeleposining it oathe Earm fledds from whuch
it s vashed i the firs place

e Third Cluats
wawes through the sation’s komsng commu
e indd farm organizitions from New York
(0 Calloenaa, many ot Whomsupported Baaces
petition o the Supeeme Court By Siling Amion

viewed the

Wiaterfond

Mencers de

i on the Koy required 3

derad Clean Waeer Act by remow

)

decsion send shock

Cariae briels. The American Farm Burcau Fed

eration, which has member orsamizations |

il 30 stares and represents 4.4 melhon Brm

Lamiibes, the Farm Bureas of Caldlormia, Porn
syivania and New York and the Nationa
Cattlemniens Associution, represented by thy
natiorally prestigions Chicago law firms

lenner & Block and Maver, Brown & Plan

| v;f«'l.(n" with fill i'.l'.l'll lr A '.nlilulll' Oon

urped the High Court 1o hear Brages appea
and reverse the Third Clrouit

brinf 4
Cine 10T St

* Although the court of appeals” declsion
will have nationwide impatt, amicus Penn-
sylvania Farm Bureau, which represants
over 26,600 familigs in the Common-
weakh, notes that it is of specid and
immediate concermn 10 the approximalely
5800 farms located In northwestam Penr-
sylvania. The lapograpty and quality of the
lang} farmed by petitioner Braca s typical
of that region, whese pogy dralraga that
(hminishies crop productnity and yield
15 the noem. Similar condithons xist
porbions of New York State, where amicus
W York Farm Burtau represonts over
25000 mamber familios. in'the scuth.
western portion'of Chautaugua County
New York, alone. hundreds of Sarms would
bé aeractly irmpacied by the coutt of ap-
paals’ decision, as would thousants of
farms statewide. The Thed Cirgut s 111
construction of tha CWA harshiy limits {he
abikty of Pennsylvania and New York
(cordirund! oo page 2)

A\ |
| just don’t understand
how unelected bureauceats
and the Courts can ignore the
intent of Congress or how one
federal agency, the Department
of Agriculture, Can urge me to
do something that the EPA and
COE later turns around and says
is so Hiegal as to justify fining
me hundreds of thousands of
toliars and ordering me to
destroy the drainage system
my Dad put in.
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Robert Brace




Pennsylvania Farmer Denied Supreme Gourt Hearing - concinucd from page 1

farmers to use historically proven soil man-
agement practices, thereby jeopardizing
their ability to meet needed levels of feed
crop production and casting doubt on the
economic viability of both the farms them-
selves and the families who operate them.

Another brief stated:

» If farmers and ranchers are subject to
regulatory oversight every time they alter
the mix of activities on their lands, they will
not be able to manage their properties
effectively, and will be exposed to the
constant and paralyzing risk of bureau-
cratic intervention. Congress never in-
tended to create this situation, nor did it
even intend to regulate farming at all.
Rather, it sought to prevent the conversion
of nonfarm wetlands into agricultural or
industrial uses, and to prevent the filling of
wetlands by nonfarm developers or indus-
trial concerns. By specifically exempting
agriculture, Congress maintained a policy
begun by the founders of the United
States. .. keep the federal government out
of regulating the day-to-day activities of
agriculture.

Over 35 property rights advocacy groups
also joined in a separate collective amicus brief
prepared by Defenders of Property Rights
which urged the Supreme Court to consider
the “takings” and fundamental fairness issues
in the case. Despite the obvious national con-
cern over the apparent evisceration of the ag-
ricultural exemption by the Third Circuit’s
decision, the Supreme Court declined to re-
view that decision.

Asked for his reaction, Mr. Brace stated:
“What really bothers me is a regulatory phi-
losophy which motivates unelected bureau-
crats to employ the full might of the federal
government to coerce compliance with an
agency’s wishes regarding how ordinary citi-
zens use their own property. How is the aver-
age person supposed to know that his 137
acre, three generation family farm, located
above the headwaters of Elk Creek, is navi-
gable waters of the United States and that
routine maintenance of farm drainage ditches
is a violation of the Clean Water Act? And
even if the regulators want to call my farm
navigable waters, what gives them the right
to make me ruin it?”

“Regrettably,” Brace said “T've gotten to
know the ways of the legal, legislative and ju-
dicial systems since I got into this snarl. They
aren't much help to ordinary citizens like me.

Pennsylvania Landowner

The drainage
exemption is very clearly
intended to put to rest, once and
for all, the fears that permits
are required for draining poorly
drained farm or forest land of
which millions of acres exist. No
permits are required for

such drainages.

Senator Muskie
(1977 Clean Water Act Debate)

[During the 1977 debates on amend-
ments to the Clean Water Act,] Senator
Bentsen stated: 1 find it offensive that before
a small farmer can dig new irrigation ditches
he must first write the U.S. Army for permis-
sion, complete the necessary Federal forms,
and then wait an average of 125 days while
his request is shuffled from one bureaucrat’s
in-box to another. T also find it offensive that
afarmer who has paid hard-earned money for
new land 2 years ago may now be prohibited
by the Government from improving that land
for agriculturally productive uses, and will not
receive a penny in just compensation for his
loss of income from the property.” Senator
Hart replied that the exemption ‘does exempt
activities which are normal farming or agri-
cultural activities, run by individuals or fam-
ily farmers.’ Senator Hart stated that ‘[e]very
proposal before the Senate, every one, is de-
signed to exempt those normal activities from
that kind of overregulation by the Corps of
Engineers or anybody else. Any argument
that is made on the floor to the contrary sim-
ply misrepresents one or the other of the pro-
posals—upon which we will be asked to vote
before this debate is over.’

As Senator Muskie, one of the principal
Senate sponsors, explained, ‘{t/he drainage
exemption is very clearly intended to put to
rest, once and for all, the fears that permits are
required for draining poorly drained farm or
forest land of which millions of acres exist. No
permits are required for such drainages.’
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In my case, the court of appeals has re-
quired a permit for precisely the ‘draining [of]
poorly drained farm[land]’ that Senator4®
Muskie explained was to be exempt. I just
don't understand how unelected bureaucrats
and the Courts can ignore the intent of Con-
gress or how one federal agency, the Depart-
ment of Agriculture, can urge me to do
something that the EPA and COE later turns
around and says is so illegal as to justify fin-
ing me hundreds of thousands of dollars and
ordering me to destroy the drainage system
my Dad put in.

And I can't believe that the government
would want or be able to put me in a regula-
tory Catch 22 and keep me there for nearly
10 years. My only alleged violation was that
[ didn' have a Corps of Engineers permit to
clean sediment out of my farm drainage
ditches and put it back on the farm fields from
which it washed in the first place. Instead of
simply ordering me to stop while I applied
for a permit, the government tried to coerce
me into complying with its restoration orders,
thus destroying my farm I worked years to
improve, under threat of enormous fines,
penalties, and even jail. To make sure that
citizens like me can't escape their clutches, the
regulators went on to adopt a policy that they
won't process permit applications when the
applicant is said to be “in violation.” I could
never claim my farm exemption or try to get
a permit once the regulators said I was in vio-
lation. What is worse, when the government
issues a Notice of Violation in situations like
this, there is no appeal or forum in which to
claim your exemption. You have to wait for
the government to sue you. In this case it took
three years for the government to get around
to filing suit and then three more to get to trial.
And when the government finally sues, the
imbalance of resources between the federal
government and ordinary citizens like me is
shocking. We're simply overwhelmed by raw
government power.”

Now that the Supreme Court has denied
Mr. Brace’ petition, the case will resume in the
District Court which is directed to determine
if civil penalties should be levied against him
and to enforce the government’ restoration
order. Mr. Brace is conferring with his lawyers
concerning the resumption of the case.

Sadly for the Brace family, wetlands re-
form legislation now being considered by
Congress and the General Assembly of Penn- -
sylvania is likely to come too late to save the
farm and end this regulatory nightmare.

&
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RGENT!

Five Minutes

of Your Time
is Needed

NOW!

s indicated in this nawsletter, the US

House ol Representabwves has passed

comprahensive wellands agisianon

Howaver, constitoent urging s reguired for
g, ETTEREE vy b

Pennsylvania™s Govemnor, 38 wedl as both
U.S. Senators, 10 promole passage of maan-
ingful wotlands reform. Wihout altumation
and mdvancoment lrom thase legisiators

wetiand relid tar Inndowners will not occut

Plaase sign your name and address on Ihe
attachod pre-printed posicards 10 Govemor
Tom Ridge and U.S. Senators Rick Santorum
und Arlen Specter. In pddibon, aifix corract

posiage as reguesied

Thanks for your helo!
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aor John Chalee (R-RED, Chairnuan of
¢ Serwite Frwiromment and Pubiic Works
witee, which oversees wetland jurisdic-
oes ot favor comparhensive wetland
v Therelore, passage of meaningful
jon will be diflicudt in the 104th Con-
{owever, comanitiee menshers, Serusors

went Johmston (LAY and Lauch

dh (R-NC), introdhuced S, 831, the Wet-

tegubuory Relorm Act on May 25, Thas
fon has enjoyed bipantisan suppon und
ar 10 the wethnds provisions contained
.'_u'hH:. passe House version of the

Winter Act reauthorization. However

witficant difference exists. the lack of

sensation provision in the Senate bild
privite property 18 “taken” through
nentation ol the lederal wetland
m. Althougth PLA has repeatiedly bees

the recent nationwide lobabying endeavor

Senate Offers
Resistance to
Comprehensive
Wetlands Reform

informed from several sources that this |5 the
‘best” prece of Jegrdation that can be antici
pated from the Serude, PLA Is unable 1o sup
port this proposal 25 ¢t does not address
A sututory compensstion mechanism for

kindowners when privae property rights have

Y]
been dimunished

I wetlands reform would occur within
the Senate, the Clinton Admsmration, which
lobbied hard againe passagee of the Hoise bill
has threatened a presidential veto

Subsequentiy, we encourage you 10 con

tact your US, Senaaors, B

k Santonum and
Arlen Specter, and urge suppont for more

meaningful wetlinds reform. (Please see

rewictter insert. ) Secondly, their sctions can

advance acdditional senatorial support 10 over-

ride a presidentz veto

“Fly-In Jor Frecdom,” held In Washingion

orraine Buchiin (right), PLA Assistant Director, commends Chtirman of the Howse

artation and tfrastructure Commidiee, Congressman Hud Shuster, (R-PA) Gelt) on ks

Is reform efforts



Thank You Loyal PLA Members
Sincere thanks 10 If members who VC PROmIpRly e led then m H I A h- d
].u.\ - .]lllf::ii [l. il mermd , lu. prompely forwarded then aven t c Ieve a

ship renewals. Through membership contributions

1 ellectively continue working Lo protect private propernty nghts
Your timely response s apprecaated and subsegquently saves PLA addi .
tonal pestage fees lor duphicative reminders. Volunteers are currently e )
processing memberships, Watch for yours © amve soon '"Q‘

V.- —ButWe
o, Are On

'\, FIRST BASE

BY LOMRAINE BUCKLIMN

M iny of us bedieve that through the new Ridge Administration
and by the results of Novembers nanonal clecions, that leg-

SEMINVE NG reEeialon relorms which OO e PIVaEC prop-

y righas of all Bindowniers are inevtably going to occur. Don't by

mislead! Without further STRSSTOOS Liing lot sy of baloed
I ‘fl"l!'.!  ancd 1y SPonsng HONS trom you. Covrstee 10 e SO

andl participating in the “posting, for suppon m) Compre

[O4T

)
‘Il'fl“i\l ‘ "."'.Lf\' Wi I Ot OCCur i ”v' SUOIC oF !l".ix .'.lz 'l"v|']

\s 0 check. take into account that nssny jegishs-
toes, at afl levels of sovernment, guestion legisbnyve telorm mea
} | ) | "
aures by asking where the mories will be derved 10 compensate

Lindowners when government polueses severely reserict vuhle ws¢

o private Band (reguiory usangg) Le, wetkings, Soonic river gesig

'Lr!h'll-_|'lh!.h‘i‘.l','.. SIS At ..l‘l~ 1O TEEs. et ”l".'t'n" hose

SAIMTu l(";f-:.lflll‘-\l' Mo ] l\\'ll poverment iun wied

programs
like the Wetlands Reserve Py DM WRP winch pays i o

ers for 3-vear or permanent ensements and cost shares wetland

restoration comstruction. Elpible lands include all agriculiural lands

which can be restoned 10 wetbands 1o l“( t wigh adiacent binds on
m n ] o T wk didiventlyv tow wetland » N 4 .
:..\:;.nlu meny ;(P-‘-A’III‘H a0 ‘.-n}.v}. le*'L.lIA.:‘l.o»‘ wetland reform ot which the wetlands are fw \In'llllh a ;un-l- mt. The Wetlngs
hoth the stade ind federal levels, Shmen 1a the phote s PLA Detogal
f ’ v MOSCTY WS i V1 199 T 10 e
and Board member, Harvy Fox, Jr., in attenclance at the National ek ”1’ ‘A” o siena }’ o | ‘}‘ - i : Il
o wotect habitat for migranor { ¢ diife. S
Wetlanas Coalitton Spring Mecting in Washingron, D¢ and peotect stat Sor migranory bieds and other wakdiife. Should

wildItfe take priority over human e? Hosy do you justify ta dol

TS [0 compensate landownees participating m this progrum when

others continue 1o Feceive no compensation when deied nse ol
their land through permit dentals or other resctions?

mums Recently, Governor Tom Ricee announced Land Trust Grangs

totaling $2.9 million., awarded under the Keystone Recreation, Park

a"e thpeatenlng and Conservation Fund Act (Key '93). These grants were approved
for 15 land scquasstions und theee planning projects 10 assist land
nnmms st organizations and corservancies in protecting “crmical haht

tat and open space areas. ™ Again, we ask, why cant this funding be

wtilized 10 wn'.p~r-~ e banddowniers that hm‘ P thelir propenties
confiscated throvgh regulatory programs?

If you think .L‘..&hm;., is going to he OKAY meganding envis
ronmental lind use restrictions and privase propenty nghts, you'd

America has lost drylands at akarming rites due 1o protec-
tion of wetalnds, sccoeding 10 the Competitive Enterprise Inst-
tute, (CPD). In 1991, net disappearance of drylands exceeded Joss
ol wetlands by roughly 30,000 acres. By 1994, this dispanty
climbed to nearly 80,000 acres. CPl projects in 800 years the entine
Unites States will be under water!

betier think again. YOUR propernty may be the next w be condis
cated and perhaps that will be the motivating factor 10 gt YOL
imvolved in the process?!

Fenmsylvanda Landowner Page 4 August, 1995



Wetiand Proposal introduced by Ridge Administration

he recent wetland proposal by the Ridge Admumstration offers itk
™ 8§ hope vn'gul.n\'-.'y rediel for Tandowners within the Commonwealth
Conforming state requirements to federal regulations s a wonhy first
step but L]l\_ ot ehmarate the need for comprehensive wetland kegis-
lation. PLA has been assured that Governor Ridgte, who has been 2
champion of private property nghes in the past. i concened about
environumental land wse restrictions on priviely owned land. However
the main tssues of wetland reform have not been addressed through

this tecent proposal
It major componients of the proposal with mitations incluc

* A proposed policy change would adopt the
1987 U.S. Army Corps of Engineers Delinea-
tion Manual which would enable the state to
usa the same process and procedures for
identifying wetlands as the Environmental
Protection Agency (EPA) and U.S. Army
Corps of Engineers (CORP).

* Exempt prior converted wetlands, which are
agricultural lands that wera in production be-
fore 1985 and are still used for production,

* General permit for private residences in es-
tablished subdivisions up 10 one-half acre.
Permit applicants would be required 1o con-
tribute o the Natlonal Fish and Wildlife Foun-
dation at a rate of $500 for .1 acre and up to
$7.500 for a haif-acre.

As Pennsylvanias General Assembly continues 1o postpone wet-
kind reform, the sate’s boreaucratic agencies proceed with their author
ity which escalates the need 1o puss balanced and fair wetkands legislation
for all citizens of the Commonwealth. Please contuct your staie legsks-
1or urgng his suppon of wethand neform and see the insent in this pub-
heation for additional calks of action

“To sin by silence when
they should protest makes

- cowards out of men.”
Abraham Lincoln

Pennsylvamia Landowner Page 5

PLA's Concerns

The 1987 manual continues to
restrict use of vast amounts of “dry”
land and does not solve the existing
regulatory definition of 2 wetland.

The original intent of the 1977
Clean Water Act never intended regula-
tion of farm tand and normal farming
practices such as maintaining drain-
age ditches. However, bureaucratic
policies initiated by unelected officials
have the same effect as law. Techni-
cally, prior converted wetlands are
already exempt from regulations, but
in reality, bureaucrats continue to
regulate them under agency policy.

Congress and our state legisla-
tors need to rein in the bureaucrats
by more clearly defining the agricul-
tural exemption.

The general permit does not
address problems on privately owned
properties which are not located in
“eslablished subdivisions."

A landowner currently owning
property in an established subdivi-
sion would have to pay an additional
fee to use his own land plus continue
{o pay a mortgage and laxes. Addi-
tionally, this requirement adds to
the cost of owning a home, as these
fees will subsequently be passed on
to the home buyer.

Only a very select group will
benefit from this initiative.

August,




PLA Presents
Congressional Testimony
To Standing Room Only
Crowd

On June 13, 1995, the US. House of
Represenimtives Committee on Resources,
lask Force on Private Property Rights, held
Congressional hearings in Washington, D.C
PLA Assistant Executive Director, Lorrine
Bucklin, presented testimony on behall of the
assoctanion, as well as propenty owners
throughout the mation

The Task Force, chaired by Artzona
Congressmun John Shadegg (R), sened in.
tently as panclists described personal situa-
tions in which property rights have been lost
and livelihoods have been destroyed due 10
government land use over-regulation. The
over-whelming interest and attendance by
landowners and ordinary chiisens from van-
ous geographic locations across the nation
provaded members of Congress with an un.
derstanding of the severity of the Injustices
incurred and of the immediate need for leg-
islative relorm

Although the House has enacted private
property nghts begislavon i the 104th Con-
gress, many tssues which continue 10 alter
private property rights saill need 10 be
addressed and reformed legislutively as amicy-
kated by panelists throughout the hearings

U.S. Fish and Wildiife
Service says No! to
Wood Turtle

A coakition of environmental organiza-
tions and interested individuals submitied o
petition in Decemnber of 1994 10 the US. Fish
and Wildlife Service (USFWS) seelang the
enbistrent of the wood 1urtle us a threatened
species under the Endangered Species At

The petitioners indicated that the wood
turtke was bicdogically threatered due to con-
timuing habiat loss, water pollution, coauner-
clal pet collecrion, logging and development
In Mipanan areas

Surprisingly. the USEWS determined that
the petition did not present enough substan-
thal indormation 1o wartunt the tunke’ Isting

BAD NEWS

Do You Want Another
Regulatory Program?

As recently hsted in the Federal Register,
another regulstory peogram, which will un-
doubtedly reduce your property nghts, is be-
ing considered. This inttiative 1 purpomedly
mimed m boosting tourism and econonuc de-
velopment

Upon desgration, the National Scere
Byways Program would include a corridor
management plan designed w protect the
“unigue qualities™ of a scenic byway: Policy calls
for Jocal community commitment 10 under-
take actions, such as 2oning and other profec-
tive measures, to preserve 1he sceric, hustone,
recreational, cultural, archeological and natu-
ral integnty of the scenic byway and adjacent
area. The proposal sates that all elements of
the bndscape—landiorm, water, vegetation,
and manmade development—contribute 1o
the quality of the comdor’s visual ervironment

The nature of the proposed regulation
st surpesing given the make-up of the com-
miittee that partcipated. Of a 17-member del-
egation, representatives ol such groups as
recreational wsers, histone preservanonists and
scenic peeservationists served but not one rep-
resenitative advancing the interests of privase
propenty rights was included

PLA plans to submiz written comments
1othe Federal Highway Adminisration regard-
ing the deficiency 1o inchade private propeny
rights in ths initiative

Centrally Planned
Growth Management
Called For By
Preservation Committee

Recently, the Pennsylvania Fish Commis-
sion released a 60 page repont prepared by the
sell designated “Peansylvama Bodiversay
Technical Commitice” entitled: A Hemagy for
the 21& Century: Conserving Pennsylvanias
Native Blologacal Diwersity: The Repon decries
the aslteration of Pennsybvanias “ratunal com-
munities” by “agnculture, extraction of min-
erals and other sources, and band development
for house, voads and commerce ™ Commis
stoned in 1992, the Report was sponsored by
the Depanment of Environmental Resources,
now the Department of Environmental Protec-
ton, the Fish Conmassion, e Game Com.

mission (as the three state agencies purpon- "
mg to be responssbie for conservation of naty-
ral resources), the Western Pennsylvania
Conservancy and the Nawure Conservancy
Funding was provided by Penn State, the
Acadermy of Naturad Sciences and the five
SPONSOTS.

Basacally, the Report calls Jor old ayle,
comrand and control, centrud planning of
land vse in Pennsyhvania, 10 preserve and re- .
store biodiversity which ts eressed and theat-
ened by “habitn fragmentation” (e crainely l
normal kind wse and development by humans
engaged in essential life activities) and males
14 recommendations. The final and most .
ominous recommendation is foe Pennsyhvania
to adopt 2 Growth Mamagement Plan contaim-
ing the following elemens:

* developing. through the State Planmning
Board, o comprehensive land use and
wowth management plan which sets gools
and crteria for municipalities and counties;

requiring municipal comprehensive plins
anc 20ning ondinances 1o incorparate a plan
for the protection of natural resoturces iden- 0 .
nified as requiring protection by federal,
ste, or county agencies, or by the munic-
pality, with documentation included in the
plan. Natural resources here includes, but
is not limited to, wetlands and aguifer re-
charge zones, woodlands, sieep shopes,
farmland ypes, floodplains, unigoe arcas,
and Instonic sites; and requiring that county
compeehensive plans outline areas for con-
servation of important nasural rsources.

The Report, ot unexpectedly, is 4 one-
sided document winch reflects a blas against
development and growth and advocaes and
& likely o be read 2s mandating protection by
“conservation” of a broad spectrum of natural
resources. There & not one mention of private
property righes or any recognation of the needs
of the human population of Permsyivania (ex-
cept, by implication, its need 1o enjoy “wilder
ness expenience”), The underlying theme 1s
that conventional land use is the functional
equivalent of environmental harm

The Repont was spawned during the
Casey Administration and may not be en-
dorsed in its entivety by the new Adminsstra- @
ton. lronically, while the Repon calls for
improved coordination of Pennsylvanias
“chaotic framework of land use and growth



. Ymanagement” and a unified, centrahzed ap-

pﬂ\h:h. two of its CO-SPONSTs, the Fish Com-
mission and the Game Commission, fiercely
restst all efforts to combnne those agencies into
a umified, centralized state resources agency. [l
the Rudge Adminsstration buys into this Repont
without adequate consicleration and accom-
modation of other equally compeliing public
imterests, for example, private propenty righs,
econom development and employment, the
people’ right to {reely wse and develop their
tand may wsell be endangered

Obviously, incresed public knowledge
of special ecological resources 1s of general
benelin. The problem is what s done with the
knowledge. Implementation of a nammowly
focussed, anti-development growth manage-
ment plan by unelected regulatory bureau-
crats, using discredised command and control
management technigues, will be divisive sl
impede both resource protection and develop-
ment. More innovative approaches, such as
the French Creck Project where all public
interests are to be accommodsed, seems 1o
PLA w0 be a much bever approach, truly serv-

M i the public ivterest

High Court Dashes

High Hopes of Property
Owners

SPECIES HABITAT PRESERVATION HELD
10 OVERRIDE PROPERTY RIGHTS

I a long awalted dectsion, Bahbit
Sweet Home Chapier of Communities, the U.S
Supreme Coun upheld and apparently vin-
ticated the regulaory program implemented
by the U.S, Depantment of Interior Enclan-
pered Species Act that outlaws land use which
disturbs the habiiat of so called “endangered
species.”

In this case, the High Cournt reversed o
decision by o lecleral Coun of Appeals which
held that the ESA did not authorize habitat
preservition on priviite propeny unless there
was actual inury 10 or destruction of the spe-
cles being protecied. Simply stated, the Coun
of Appeals had held the government couldnt

M control use of your land to proeect habitat of

Justice Stevens, writing for the five jus-
tice majocity, relied on and quoted the
Court’s eartier decision in TVA v Hill, which
involved the infamous Tellico Dam/Saail
Darner controversy,

“The plain intent of Congress in enact-
ng this statute [the Endangered Specics
Act), we recognized, was 1o halt and reverse
the trend 1oward species extincuon, what-
ever the cost.”

It never seems 1o oceur to couns in their
sometimes slavish desire to vindicate the in
terut of Congress 10 put that mtent in perspec-
tive. The snatl daster controversy was just the
begiming back in 1973, Since then, ordinary
citizers and now, af last, Congress have rec-
ognized the economic devastation and human
suflering that ESA enforcement has caused
The Supreme Coun appears 1o have slipped
out of the mathstream

in his dissent, Justice Scalz g ot nigh
when he said:

“The Counts holding that the hunting
and Killing prohibition Incidentally preserves
habitat on private kands imposes unfaimess to
the pomt of financtal ruin-not just upon the
nich, but upon the simplest farmer who finds
his band conseripied 1o national zockogical use
| respectiully dissent ™

This decision stands for the unfortunate
notion that the Court will allow unelected bu-
reavcrats 1o do virually anything they want {f
Congress grves them broad satwory suthor
ity. If the Supreme Court won! rein ‘em in, it5
time the peaple told Congress in no uncertain
terms, enough is enough!

Due Process of Law?

PLA MEMBER CONTINUES 10 YEAR
EFFORT TO REGAIN USE OF PROPERTY

Alter 10 long years, PLA member Ed
Davailus has been unable 1o work his peat
mining operation In Covington Township,
Lackawanna County, Pennsylvania, due o a
wetlands permit denial by the Depariment of
Enviratimental Resources (DER)

Indeed, Ed has been a victuim of the
Commuonwealths regulatory and judicial
system. Although he has continued 10 pay a

to wethnd regulstions

Throughout Eds wetland nightmare
he has stated that the DER denied him nea-
somable use of his land without just com
pensation. Ed's claim arose in 1988 when
the Department of Environmental Re-
sources denied him application 10 exract
peat from a 45 acre portion of his property
In October 1988, he appealed directly 10
the Environmental Hearing Board. While
awaiting the outcome ol the appeal, Ed
initkated a lawsuit against the DER. In July
1091, (note the lapse in time) the Environ-
mental Hearing Board upheld DERS posi-
tion. The Commonwealth Court alfirmed
that decision in September of 1992 In
January 1993, the Supreme Court of Petin-
svivania denied Mr. Davallus” Petition for
Allowance of Appeal

After much procedural haggling, the
Coun of Common Pleas Order, which ad-
chresses EdS lawsuit, maintains that the Envi-
ronmental Hearing Board has exclusive
jurisdiction 1o determine whether the DER
action’s constitutes a taking while Mr
Davablus reasons that the Court of Common
PMleas has exclusive jurtsdiction under the
Eminent Dotmain Code

In previous Commonwenith cases, the
coun clearly establishes that the Emvaronmen-
1l Hearing Board has exclusive junsdiction to
determine whether a tking has occurred when
a citizen complains that the DERS exercise of
polie power is an unconstitutional taking of
property However, Ed has Gled an appeal 10
the recent Court of Commeon Pleas Order and
is prepared to move forward with filing the
application to the Pennsylvania Supreme
Court in the near future

In the midst of this legal quagmire, on
behalf of his constituent, State Representative
Frank A. Serafini wrote a letter 1o the Office
of the Attorney General stating that “the De-
partment of Environmental Resources has
musused s power, acted with disregand 10 the
public good and has treated Mr. Davadus i
a mannet unbefitting a public agency”

Meanwhile, 10 years have passed and 2
this case s bounced about the judicial sysiem
Edl 2 sull not able 1o tse 45 acres of his prop
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Please indicate: | New Member [ | Renewal

“JINDIVIDUAL | 25.00
Any individual supportive of private property rights
(owning 0 to 15 acres)

[ INDIVIDUAL 1I
(owning 16 to 100 acres)

[ INDIVIDUAL Il
(owning 101 to 250 acres)

"1 INDIVIDUAL IV
(owning 251 to 500 acres)

|_J INDIVIDUAL V
(owning over 500 acres)

I ' ASSOCIATE |
Any business entity supporting the free
enterprise system and the principle of private
ownership (local businesses in communities)

[ ASSOCIATE Il
Trade Associations (state organizations
supportive of private property rights)

i | ASSOCIATE Il
Major suppliers to land use entities (resource
development, construction, agricutture)

| AFFILIATE
Local or regional grass roots, non-profit
organizations

[ ] BUSINESS | 750.00
Corporations or other business entities whose
activities involve ownership, use and/or
development of acreage in excess of 100 acres
but less than 500 acres.

] BUSINESS Il
Same as | but in excess of 500 acres

35.00

50.00

100.00

200.00

100.00

250.00

300.00

50.00

1,250.00

Any land owning member (excluding individual I) purchasing
PLA signs and participating in the “Posting For Support”
program is entitled to a 50% reduction in membership fees for
the current membership year.

Men

ip dues and may be deductible as a “Business”
expense. Please consult your tax advisor regarding your particular situation.

I -
PLA Membership Categories PLA Educational Materials

[ POSTING FOR SUPPORT
Yes, | wish to become a participant in this program.

Please send me signs.
| have enclosed 60¢ for each sign ordered.

| ! Iam a current participant in the
“Posting for support” program

' ] 1'am a new participant in the
“Posting for support” program

[.© USAv. Brace & Brace Farms Videotape (VHS)-

“One farmer's battle with federal wetland provisions.”
$15.00 donation.

[ ] wetlands Videotape (VHS) QPart | DPart Il

“Our Environment, Whose Property?” $15.00
Donation each.

Please complete this information:

Name

Address

County

Acreage Owned

Phone Number ( )

Township

How many acres of land posted? acres

Membership Amount $

Less 50% reduction in fee if

"Posting for Support' participant - $

Amount of signs purchased + §

Additional contribution (If any) +

Total remittance enclosed $
Enclose form with check or money order payable to:
Pennsylvania Landownerrs’ Association

P. O. Box 391

Waterford, PA 16441
Please allow up to 4 weeks for delivery of membership card.
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Pennsylvania Landowners’ Association, Inc.
P.O. Box 391
Waterford, PA 16441
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